IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRANSPORTATI ON | NSURANCE : ClVIL ACTI ON
COVPANY, :
Plaintiff,
v. : NO 99- CV- 1865

SPRI NG DEL ASSQOCI ATES,

Def endant ,
Third Party Plaintiff,

V.
KAT- MAN- DU CCORPORATI ON

Third Party Defendant.

VEMORANDUM

ROBERT F. KELLY, J. NOVEMBER 28, 2000

This is an indemity action arising out of the
settlenent of a |lawsuit which was filed by Stephen M ddl eton
(“M. Mddleton”) after he was struck by a car driven by a drunk
driver as he was wal ki ng al ong Del aware Avenue in Phil adel phi a,
Pennsyl vania. Before this Court are the following five Mtions
for Summary Judgnent: (1) Defendant Spring-Del Associ ates’
(“Spring-Del”) Mtion for Summary Judgnent with Regard to C ains
Asserted by Plaintiff Transportation |Insurance Conpany
(“Transportation”) as Subrogee of Waterfront Renai ssance
Associates (“WRA"); (2) Spring-Del’s Mtion for Summary Judgment
with Regard to the ClaimAsserted by Transportation in its

Capacity as Subrogee of Public Storage, Inc. (“PSI"); (3)



Transportation’s Mtion for Summary Judgnent as to Count |11 of
its Conplaint asserted against Spring-Del; (4) Transportation's
Motion for Partial Sunmary Judgment with Respect to Spring-Del’s
Affirmative Defense XIl and Counter-C ai magai nst Transportati on;
and (5) Third Party Defendant Katmandu Corporation’s (“Katnmandu”)
Motion for Summary Judgnent asserted agai nst Transportation and
Spring-Del. For the reasons that follow, Spring-Del’s Mtion for
Summary Judgnent with Regard to Clains Asserted by Transportation
as Subrogee of WRA is GRANTED, Summary Judgnent is accordingly
granted in favor of Spring-Del as to Count Il of
Transportation’s Conplaint, and the remai ning notions are deni ed.

| . BACKGROUND

Transportation issued a commercial general liability
i nsurance policy, with PSI, WRA, and CVMR D.N. Corporation (“CVR)
nanmed as insureds or additional insureds. WRA owned property on
Del awar e Avenue in Phil adel phia, Pennsylvania (“the property”).
PSI allegedly served as WRA's property nmanager with respect to
the property. Pursuant to two G ound Lease Agreenents?!, WRA
| eased portions of the property to Spring-Del for use as a
parking | ot between the hours of 8:00 a.m and 6:00 p. m
According to Transportation, Spring-Del erected a fence on the

portion of the property which abutted Del aware Avenue on one side

! The Ground Lease Agreenents were dated Novenber 1, 1989
and May 1, 1990, respectively.



whi ch read “FREE SELF PARKI NG ”

Spring-Del subl eased portions of the property to
Kat mandu. Katmandu al | egedly used the subl eased property as a
parking lot for the patrons of its restaurant between 6:00 p. m
and 3: 00 a. mon weekdays and all hours on weekends. Katmandu
retai ned the services of a valet service. Spring-Del clains
Kat mandu was the one who put up the “FREE SELF PARKI NG sign.

On or about April 4, 1994, M. M ddl eton was wal ki ng
al ong Del aware Avenue at 1:30 a.m near the two | eased parcels
and the fence with the “FREE SELF- PARKI NG sign. Cars were
parked al ong the portion of the road that abutted Spring-Del’s
fence, perpendicular to the fence. This forced M. Mddleton to
have to wal k behind the cars, on a cobbl estone portion of
Del awar e Avenue. M. Mddleton was hit by a speedi ng drunk
driver and was seriously injured and paral yzed. He and his wife
filed a negligence suit (the “Mddleton suit”) agai nst
Transportation’s insureds and Spring-Del claimng that they
failed to maintain a sidewal k area outside the fence for
pedestrians; failed to provide proper warnings and |ighting,
created a dangerous and hazardous condition; and failed to
provi de a safe neans of passage for pedestrians. They also
al | eged that Spring-Del encouraged parking in an area which
shoul d have been a sidewal k by putting up the fence and the

parking sign, and that cars in fact parked there. As a result,



the Mddletons alleged that M. Mddl eton was forced to wal k
closer to the road.

Transportation’s insureds notified it of the Mddleton
suit, and Transportation defended in that action. WRA tendered
the defense of the Mddleton suit to Spring-Del, which Spring-Del
rejected. Various defendants settled in the Mddleton suit.
Spring-Del was rel eased for $100, 000 and the | nsureds were
rel eased for $1,500,000, of which Transportation funded
$1, 000, 000. Transportation also incurred &200,000 in fees and
costs in defending the Insureds in the Mddleton action.

The rights of the insureds for any defense costs and
settlenment anounts from Spring-Del were transferred to
Transportation pursuant to the insurance policy. Spri ng- Del
refused to assune the defense of WRA or the other insureds and
refused to indemify and hold them harm ess. Transportation, as
assi gnee and subrogee of WRA, filed a conplaint seeking indemity
agai nst Spring-Del on April 1, 1999. Spring-Del joined Katnmandu
as a Third-Party Defendant, alleging that under the subl ease,

Kat mandu is |iable over to Spring-Del under Transportation's
indemmification clains. On March 3, 2000, Transportation anended
the conplaint to include an indemity cl ai magai nst Kat mandu.

1. STANDARD OF REVI EW

“Sunmary judgment is appropriate when, after

considering the evidence in the light nost favorable to the



nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of law.’” H nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cir. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genui ne

issues of material fact.? Big Apple BMN Inc. v. BMVNof North

Anerica, Inc., 974 F.2d 1358, 1362 (3d Cr. 1992), cert. denied,

507 U.S. 912 (1993). Once the noving party has produced evi dence
in support of summary judgnent, the nonnovant nust go beyond the
allegations set forth in its pleadings and counter with evidence
t hat denonstrates there is a genuine issue of fact for trial

Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the

exi stence of an elenent essential to that party s case, and on
whi ch that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

2 “Afact is material if it could affect the outcone of
the suit after applying the substantive law. Further, a dispute
over a material fact nust be ‘genuine,’ i.e., the evidence mnust

be such ‘that a reasonable jury could return a verdict in favor
of the non-noving party.’” Conpton v. Nat’'l League of

Pr of essi onal Baseball d ubs, 995 F. Supp. 554, 561 n.14 (E. D
Pa.) (citations omtted), aff’'d, 172 F.3d 40 (3d GCr. 1998).
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I11. DI SCUSSI ON.

A. Spring-Del’s Mtion for Sunmmary Judgnent with Regard

to the Cains Asserted by Transportation as Subrogee

of WRA

Transportation, as subrogee of WRA brings clains
agai nst Spring-Del for conmon | aw and contract ual
i ndemmi fication, breach of contract and failure to maintain the
| eased prem ses. Transportation seeks recovery of the
$1,000,000.00 it paid in settlement in the Mddl eton action, plus
approxi mat el y $200, 000.00 in fees and costs it incurred in
defending WRA. Spring-Del argues that Transportation’s clains
asserted as subrogee of WRA shoul d be di sm ssed because of a
rel ease that WRA executed to Spring-Del’s benefit in
consi deration for Spring-Del’s paynent of $2,776,61. The release
is contained in the two Gound Leases for the parking lots
bet ween WRA and Spring-Del and provides as foll ows:

That Waterfront Renai ssance Associates, L/P c/o Carl
Marks & Co., Inc. 135 East 57th St., New York NY 10022
for and in consideration of Two thousand seven hundred
seventy-six dollars and sixty one cents ($2,766.61) do
hereby rem se, rel ease, and forever discharge Spring-
Del Associ ates a Pennsylvania General Partnership, its
partners, and its agent U S. Realty Associates, Inc.,
their heirs, executors and adm nistrators (or its
successors and assigns), of and fromany and all manner
of actions and causes of action, suits, debts, dues,
accounts, bonds, covenants, contracts, agreements,

j udgnments, clains and denmands what soever in | aw or
equity, especially any and all clains arising,
concerning, or with regard to those two certain Lease
Agreenents between Waterfront Renai ssance Associ at es,
L. P. as Lessor and Spring-Del Associates as Lessee

dat ed Novenber 1, 1989 and May 1, 1990 respectively for
those two certain parking lots at the sout hwest corner
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of Del aware Avenue and Noble Street, Phil adel phia,
Pennsyl vani a.

Wi ch agai nst the said Spring-Del Associates, its
partners, and its agent U S. Realty Associates, Inc.,
ever had, now has (or have), or which their heirs,
executors, adm nistrators, successors or assigns or any
of them hereafter can, shall or may have, for or by
reason of any cause, matter or thing whatsoever, from

t he beginning of the world to the date of these
presents.

Spring-Del argues that the above release is so general
and broad that it releases all clainms WRA may have agai nst
Spring-Del. Spring-Del also asserts that WRA was aware of the
M ddl eton clainms against it when it signed the rel ease, since it
was served with a wit of summons in that case on May 2, 1995 and
signed the rel ease approxi mately four weeks later. Therefore,
Spring-Del argues that WRA should not be permtted to evade the
broad effect of the rel ease.

Transportation argues that the release in gquestion was
not a general release of all clains that m ght arise concerning
the parking lots, but was created in connection with a discrete
di sput e between WRA and Spring-Del over rent Spring-Del owed in
arrears. WRA clains that, after negotiations, it rel eased
Spring-Del from sone overdue rent after Spring-Del sent it a
check along with what it refers to as a “fill-in-the-fornf

rel ease. WRA asserts that correspondence contenporaneous wth



the rel ease supports this argunent.® WRA argues that the fact
that the anount Spring-Del paid in consideration for the rel ease
is the anmount it allegedly owed for rent establishes that the

rel ease was neant solely to relate to the rent dispute.
Transportation further argues that the anmount of consideration of
the release is clearly disproportionate to the broad
interpretation of the release Spring-Del offers, since for |ess
than $3,000 it would rel ease Spring-Del froma 1.2 mllion
contract and indemity claimwhich did not accrue until three
years after the rel ease was made. Finally, Transportation
asserts that while WRA was served with the wit of summons in the
M ddl eton litigation four weeks before it executed the rel ease,

it did not receive the Conplaint until nine days |ater.

Accordi ngly, Transportation argues that WRA “coul d not have known
of the potential indemity obligations owed by Spring-Del” until

it received the Conplaint. (Transportation’s Br. Opp' n Spring-

3 Ggpecifically, Transportation relies upon a letter WRA

recei ved from Laurence Berk, Esquire, on behalf of Spring-Del

whi ch stated
In response to your letter of May 9, 1995, | have
prepared a Rel ease in the ambunt | have determned to
be due under the two Lease Agreenents pursuant to ny
prior correspondence. Please cause the sane to be
executed and returned to ne. | wll then have a check
in that anount to be issued.

Transportation al so argues that the testinony of WRA'S
representative, David Sloss, Esquire, contradicts the notion that
the rel ease was intended to cover any di sputes beyond the rent

di sput e.



Del’s Mot. Sunm J. with Regard to C ains Asserted by
Transportation as Subrogee of WRA at 14).

The United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) has stated that “comercial parties are

free to contract as they desire.” Mllon Bank, N.A Vv. Aetna

Bus. Credit, 619 F.2d 1001, 1009 (3d G r. 1980)(citing Brokers

Title Co., Inc. v. St. Paul Fire & Marine Ins. Co., 610 F.2d 1174

(3d Cr. 1979)). *“Absent illegality, unconscionabl eness, fraud,
duress, or m stake the parties are bound by the terns of their

contract.” 1d. (citing Peter J. Mascaro Co. v. Mlonas, 166 A 2d

15 (Pa. 1960); National Cash Register Co. v. Mddern Transfer Co.,

302 A 2d 486 (Pa. 1973)). Moreover, “[i]n construing a contract,

a court’s paranount consideration is the intent of the parties.”

ld. (quoting O Farrell v. Steel Gty Piping Co., 403 A 2d 1319,

1324 (Pa. 1974)). However, in interpreting a contract, “the
courts nust eschew the ideal of ascertaining the parties’
subjective intent and instead bind parties by the objective
mani festations of their intent.” [d. Moreover, the strongest
i ndi cat or of agreenent between parties to a contract is the words
they use in the witten contract. |d. Further,
a court will make no inference or give any construction
to the terns of a witten contract that may be in
conflict with the clearly expressed | anguage of the
witten agreenent . . . . A court is not authorized to
construe a contract in such a way as to nodify the

pl ain meaning of its words, under the guises of
interpretation . . . . Wen a witten contract is clear



and unequi vocal, its neaning nust be determned by its
contents al one.

Id. (internal citations and quotations omtted).

In the instant case, the | anguage of the unanbi guous
rel ease is so general, releasing Spring-Del fromall possible
l[iability arising fromthe | eased prem ses, that Transportation’s
argunents that the rel ease should be read narrowmy to pertain
only to liability in connection with unpaid rent is illogical.
| ndeed, this Court would have to conpletely disregard al nost al
of the | anguage contained in the release in order to cone to the
conclusion Transportation urges. Mreover, if WRA had intended
to confine the release to issues that may ari se concerning the
rent dispute, it could easily have qualified the rel ease
accordingly. However, as it was, it clearly and plainly
enconpassed all potential liability on Spring-Del’s part. It was
al so executed after WRA at | east had notice of the M ddl eton
claims. Accordingly, summary judgnent is granted in favor of
Spring-Del as to this claim

B. Transportation’s Mtion for Sunmary Judgnent on
Count |11 of the Compl aint.

Transportation noves for sumrmary judgnent agai nst
Spring-Del on Transportation's breach of contract claim
Transportation clains that Spring-Del breached section 2.2 on
each of the Ground Leases entered into between Transportation and

Spring-Del by failing to nane WRA as an additional insured, as
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all egedly required by section 2.2. Section 2.2 provides that

(A) Tenant [Spring-Del] shall, during the Term her eof
and any extension thereof, at Tenant’s sol e expense,
keep in full force and effect policies of conprehensive
general liability insurance with respect to the Leased
Prem ses and the busi ness operated by Tenant and any
subtenants of Tenant at the Leased Premi ses in the
amount of at | east $500, 000 conbined single Iimt for
bodily injury and property danage. Said insurance
shal | nane Landl ord [ WRA] as an additional insured.

Section 5.1 provides

Tenant agrees to and shall indemify and hold the

Landl ord free and harm ess from and shall defend the

ot hers agai nst any and all clains, danages, | osses,

costs, expenses and liabilities, including attorney’s

fees for injury, death or damage to any person or

property whatever, arising fromany negligence or

m sconduct of tenant or its invitees or arising from

any use made or things done or occurring on the Leased

Prem ses unl ess arising through the negligence of the

Landlord or its agents, servants or enployees. This

provi sion shall not relieve the insurance obligations

of the parties under this Lease Agreenent.

In 1993, WRA all egedly requested that Spring-Del
produce certificates of insurance nam ng WRA as an additi onal
i nsured under Spring-Del’s liability policy pursuant to section
2.2. Spring-Del clainms that its counsel contacted its broker and
requested that WRA be added as an additional insured. However,
the broker’s representative denied ever receiving this request.
WRA did not learn that it was not covered under Spring-Del’s
policy until after the Mddl eton accident.

After WRA notified Spring-Del that it would be seeking
coverage for the Mddleton claim Spring-Del allegedly inforned

WRA for the first tinme that it was not covered under Spring-Del’s
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i nsurance policy. Spring-Del also refused to indemify WRA under
the | eases. Accordingly, WRA had to defend in the M ddl eton
suit. Transportation, WRA's liability carrier, had to pay

$1, 000, 000 on WRA' s behal f, as well as $200,000 in counsel fees
and costs. Transportation, as subrogee for WRA, brings this
Motion for summary judgnent with respect to Spring-Del’s failure
to conply with the lease terns requiring that WRA be naned as an
additional insured under its liability policy. However, as

di scussed above, Spring-Del cannot be held liable for this claim
because of the general release WRA issued to Spring-Del.
Accordingly, summary judgnment is granted as to this claimas
wel | .

C. Renmai ni ng Mot i ons.

Because the record in this case denonstrates that
genui ne issues of material fact exist as to the remaining
nmotions, summary judgnent is denied as to those notions.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRANSPORTATI ON | NSURANCE : ClVIL ACTI ON
COVPANY, :
Pl aintiff,
v. : NO 99- CV- 1865

SPRI NG DEL ASSQOCI ATES,

Def endant ,
Third Party Plaintiff,

V.
KAT- MAN- DU CORPORATI ON,

Third Party Defendant.

ORDER
AND NOW this 28th day of Novenber, 2000, upon
consideration of the Mditions for Summary Judgnent presently
before this Court, it is hereby ORDERED as foll ows:
(1) Spring-Del Associates’ (“Spring-Del”) Mtion for

Summary Judgnent with regard to clains asserted by Plaintiff

13



Transportation I nsurance Conpany (“Transportation”) as subrogee
of Waterfront Renai ssance Associates (“WRA’) is GRANTED

(2) Transportation’s Mdtion for Sunmary Judgnent as to
Count 11l of its Conplaint asserted against Spring-Del is
DENI ED;

(3) Spring-Del’s Mdtion for Sunmary Judgnent with
Regard to Cains Asserted by Transportati on as Subrogee of Public
St orage Managenent, Inc. (“PSI”) is DEN ED

(4) Transportation’s Mdtion for Partial Sunmary
Judgnent with Respect to Spring-Del’s Affirmative Defense XIl and
Count er-C ai m agai nst Transportation is DEN ED;, and

(5) Third Party Defendant Kat mandu Corporation’s

(“Kat mandu”) Motion for Summary Judgnent is DEN ED.

BY THE COURT:

Robert F. Kelly, J.

4 Spring-Del has not filed a Cross-Mdtion for Sunmmary
Judgnent as to this claim However, because we concl ude that the
general release entered into between WRA and Spring-Del covers
all liability arising in connection with the property, summary
judgment in favor of Spring-Del is necessarily warranted as to
this claim
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